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Fact Sheet 
Unfair Dismissal Claims 
Information regarding unfair dismissal claims under the Fair Work Act 2009 (Cth) 

When is a dismissal 
considered? 
A dismissal occurs when your 
employment is terminated by your 
employer’s conduct (forced 
dismissal).  

You will not have been dismissed if: 

• a fixed-term contract has ended 
and you are not offered further 
work 

• you chose to resign from your 
employment 

• you were demoted without a 
significant reduction in pay and 
duties 

What dismissal claims are 
available? 
Two main claims exist under the Fair 
Work Act 2009 (Cth): 
1. Unfair dismissal 
2. General protections (dismissal) 
 
You can only bring one claim per 
dismissal. Requirements differ for 
each claim, so consider which is most 
applicable. 
 
This fact sheet focuses on unfair 
dismissal. 

What is unfair dismissal? 
Unfair dismissal examines whether 
your dismissal was, in all 
circumstances, harsh, unjust, or 
unreasonable. 

Dismissal will not be unfair if: 

• your employer is a small business 
employer and the dismissal aligns 
with the Small Business Fair 
Dismissal Code 

• the dismissal was a case of 
genuine redundancy  

Do I qualify for unfair 
dismissal? 
Three key criteria must be met to be 
protected: 

1. you are employed by a national 
system employer (covers most 
Victorian employees); 

2. you meet the minimum 
employment period; and 

3. you are covered by a modern 
award, enterprise agreement, or 
earn under the high income 
threshold (currently $176,200 per 
year – updated 1 July 2025). 

If you do not meet these, you cannot 
bring an unfair dismissal claim. 

Check your award coverage on the 
Fair Work Ombudsman website – 
https://www.fairwork.gov.au/. 

What is the minimum employment 
period? 

• Small business employers (fewer 
than 15 employees): 12 months 

• Other employers: 6 months 
 

 

 

 

 

 

 

 

 

 

When is dismissal harsh, 
unjust, or unreasonable? 
Consider all circumstances, including: 

• whether your employer had a 
valid reason (e.g., related to 
capacity or conduct); 

• whether procedural fairness was 
afforded (notification of reason, 
opportunity to respond, 
opportunity to improve 
performance); 

• other factors such as harshness, 
length of service, or personal 
circumstances. 

How do I make a claim? 
• File a Form F2 application with the 

Fair Work Commission 
• Available online, by email, or by 

post 
• Form F2 link: 

www.fwc.gov.au/form/apply-
unfair-dismissal-form-f2.  

Filing deadlines 

• Must apply within 21 days of 
dismissal taking effect 

• The 21-day limit can only be 
extended in exceptional 
circumstances 

Filing fees (2025) 

• $79.60 
• Can be waived if paying causes 

serious financial hardship (Fee 
Waiver Form submitted with 
application) 

What happens after I file 
my claim? 
• Claim is provided to your 

employer for response 
• May proceed to conciliation or 

hearing depending on 
jurisdictional objections 

Jurisdictional objections include:  

1. you were not an employee or 
named the wrong employer;  

Calculating the number of 
employees: 

• Count all permanent 
employees and associated 
entities 

• Include regular and systematic 
casual employees 

• Include yourself and anyone 
else dismissed at the same 
time 

• Continuous service periods 
count, but some unpaid leave 
may not 

• For casual employees, only 
regular and systematic periods 
with a continuing expectation 
of employment count 

 

https://www.fairwork.gov.au/
http://www.fwc.gov.au/form/apply-unfair-dismissal-form-f2
http://www.fwc.gov.au/form/apply-unfair-dismissal-form-f2
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2. you do not meet the minimum 
employment period; or 

3. you were not dismissed. 

The Fair Work Commission may 
resolve these objections before the 
claim proceeds.  

Conciliation 

• Voluntary dispute resolution 
• Conducted by telephone with a 

Fair Work Commission conciliator 
• Parties attempt to negotiate a 

settlement 
• Possible outcomes: 

reinstatement, compensation, 
apology, or agreement to resign 

If unresolved, matter proceeds to 
hearing or conference. 

What outcomes can I 
achieve at a hearing or 
conference? 
• Reinstatement to your position 
• Compensation (only for loss of 

wages, capped at 26 weeks’ pay) 

The Commission cannot award 
damages for hurt, humiliation, or 
more than 26 weeks’ pay. 

I have questions about 
my dismissal – what 
should I do next? 
• Seek legal advice or information 

as soon as possible 
• Strict timeframes apply for 

dismissal applications 
• More information: Fair Work 

Commission - 
https://www.fairwork.gov.au/.  

Note: This is general information only 
and should not be relied upon as legal 
advice. It is current as at 2025. For 
specific guidance, contact Deakin Law 
Clinic.  

  

              deakinlawclinic.org.au 

Deakin University CRICOS Provider Code: 00113B 

 

https://www.fairwork.gov.au/
https://deakinlawclinic.org.au/
https://deakinlawclinic.org.au/
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