Often when you are applying for a
new job, or sometimes during your
existing employment, you are
required to provide your potential
employer or employer with
information about your criminal
record. This can include a police
check.

Under the Spent Convictions Scheme
there are limits on:

e the information that will be
disclosed to most employers or
potential employers during a
police check

e how most employers or potential
employers can use the
information they obtain about a
person’s criminal record

Most employers and potential
employers will not be able to access
information about “spent
convictions” or discriminate against
you on the basis of such a conviction.

The Scheme applies to employees,
contractors, volunteers, trainees, and
interns. The legislation was updated
in 2024-25 to clarify how spent
convictions are treated for licensing
and employment checks.
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A spent conviction is a record of a
criminal offence (‘a conviction’) that
occurred in the past or is otherwise
considered to be ‘spent’ by legislation
and will not appear on a police check
in most circumstances.

There are three ways a
conviction can become spent:

1. Immediately

2. After the expiry of the
‘conviction free period’; or

3. On application to the court

Convictions which are spent
immediately

Examples of convictions which are
automatically spent include where:

e the court did not record a
conviction —this occurs if you
have been found guilty but the
court has chosen not to record a
conviction with the penalty
imposed

e the conviction was an
infringement conviction

e you were under the age of 15
when the offence was committed

e the only penalty imposed was a
fine in the Children’s Court

If your penalty had conditions
attached, your conviction will only be
spent when the conditions are met.

Convictions which are spent after
the expiry of the ‘conviction free
period’

For all other convictions except
serious convictions, the conviction
will be spent after the expiry of the
‘conviction free period’.

The length of the conviction free
period depends on your age at the
time of conviction:

e Fora person aged 15 to 20 years
at the time they were sentenced,
the conviction free period is 5
years

e Fora person aged 21 or older at
the time they were sentenced,
the conviction free period is 10
years

The conviction free period will restart
if you receive another conviction in
the 5 or 10 year period following your
conviction, subject to some
exceptions.

Convictions which require an
application to the court — serious
convictions

If your conviction is considered a
‘serious conviction’, it will only
become spent upon a successful
application to the court.

A serious conviction is:

e asentence of more than 30
months’ imprisonment or
detention

e being found guilty of a sexual
offence

e being found guilty of a serious
violence offence
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Certain convictions, including serious
sexual or violent offences, cannot be
spent due to their seriousness. The
updated 2025 legislation clarifies that
some Commonwealth offences may
also be excluded from being spent.

An employer or potential employer
may request information about your
criminal history through applications,
interviews, or a police check.

Making a disclosure in an interview
or application

If asked about your criminal history,
you are not required to disclose a
spent conviction. However, do not
mislead your employer about your
criminal history. Misleading
information may result in disciplinary
action.

Police checks

For most employers, spent
convictions will not appear on a
police check. Employers cannot ask
the police to disclose spent
convictions.

Certain employers will still be notified
of spent convictions, including:

e \Victoria Police

e Court Services Victoria

e bodies involved in licensing for
employment purposes, such as
Working With Children Checks
and Passenger Vehicle Licensing

The Equal Opportunity Act 2010 (Vic)
protects employees, prospective
employees, and contractors from

unlawful discrimination on the basis
of spent convictions.

You may have been unlawfully
discriminated against if:

e you were treated unfavourably
because of your spent conviction

e your employer or potential
employer imposed an
unreasonable condition or
requirement that disadvantaged
you because of your spent
conviction

Types of employment discrimination
include:

e denying you employment

e dismissing you from your
employment

e denying you training
opportunities

e denying you a promotion

e subjecting you to less favourable
working conditions

You have two options to bring a claim
in Victoria:

1. File a complaint with the Victorian
Human Rights and Equal
Opportunity Commission
(VHREOC)

2. Bring a claim to the Victorian Civil
and Administrative Tribunal
(VCAT)

You can first file a complaint with
VHREOC and, if unresolved, file a
claim with VCAT.

VHREOC can assist in resolving issues
through dispute resolution, which
may result in an agreed outcome
such as an apology, compensation, or
equal opportunity training
implemented by the employer.

It is free to file a complaint. For more
information, visit
https://www.humanrights.vic.gov.au/

DEAKIN CREATE

CENTRE FOR REFUGEE EMPLOYMENT,

If your complaint is not resolved
through VHREOC, you can file a claim
with VCAT alleging unlawful
discrimination.

VCAT may make orders including
financial compensation if
discrimination is found.

Claims must be filed within 12
months of the alleged discrimination.
Updated 2025 guidance confirms that
this applies to all types of
employment including contractors,
trainees, and volunteers.

For more information, visit
https://www.vcat.vic.gov.au/case-
types/equal-opportunity.

Note: The contents of this publication are for
reference purposes only. They do not constitute
legal advice and should not be relied upon as
such. Specific legal advice should be sought
before taking action regarding your criminal
history or employment rights.
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