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Fact Sheet 
Are you a Contractor or an Employee? 
Different rights and obligations apply depending on whether you are an independent contractor or 
an employee. This fact sheet sets out the differences to help you determine which one you are.

What’s the difference 
between a contractor and 
an employee? 
Contractors run their own businesses 
and provide their services to others. 

Whether someone is an independent 
contractor or an employee depends on 
a number of indicators. These include: 

• The amount of control over how 
work is performed 

• Financial responsibility and risk 
• Who supplies the tools and 

equipment 
• Ability to delegate or subcontract 

work 
• Hours of work 
• Expectation of work continuing 

Why does it matter if I am a 
contractor or an employee? 
Employees are entitled to benefits that 
contractors are not. These include: 
• Sick leave and annual leave (paid if 

employed full-time) 
• Superannuation 
• Certain protections under the Fair 

Work Act 2009 

Contractors do have workplace rights 
and protections, but have different 
responsibilities relating to insurance, 
tax, and superannuation. 
Whether you are an independent 
contractor or an employee can be 
difficult to determine, and will depend 
on the circumstances of each working 
arrangement. It is important to note 
that having an ABN does not 
automatically make you a contractor. 
If it is not immediately clear whether 
you are an employee or a contractor, 
you may consider seeking legal advice. 
  

Contractors 
Subcontracting and delegating work:  

•  Contractors can subcontract or 
delegate the work; and 

• Can pay someone else to do the 
work. 

Base for payment:  

• Contractors are paid for a result 
achieved based on the estimate 
they provided. 

Equipment for work 

•  Contractors provide all or most of 
the equipment, tools, and other 
assets required to complete the 
work; 

• • They do not receive an allowance 
or reimbursement for the cost of 
this equipment, tools, or other 
assets. 

Business risks:  

•  Contractors take business risks. 
• Contractors are legally responsible 

for their work and liable for the 
cost of rectifying any defect in their 
work. 

Amount of control over work: 

• Contractors have freedom in the 
way the work is done, subject to 
the specific terms in any contract 
or agreement. 

• Contractors have a high degree of 
control over the work. 

Independent operation: 

• Contractors operate their own 
business independently of other 
businesses. 

• Contractors perform services per 
the contract or agreement. 

• Contractors are free to accept or 
refuse additional work. 

Employees 
Subcontracting or delegating work: 

• Employees cannot subcontract or 
delegate work; and 

• Employees cannot pay another 
person to do the work. 

Base for payment: 

An employee is paid either for: 

• The time worked 
• The price per item or activity 
• A commission 

Equipment for work: 

• For an employee, the business 
provides all or most of the 
equipment, tools, and other 
assets required to complete the 
work, or 

• If an employee provides all or 
most of the equipment, tools, or 
assets, the employee is 
reimbursed or paid an allowance 
for the cost. 

Business risks: 

• Employees take no business risks. 
• Businesses are legally responsible 

for the work done by their 
employees and are liable for any 
cost in rectifying defects in the 
work. 

Amount of control over work: 

• Your employer has the right to 
direct the way you do your work. 

Independent operation: 

• Employees do not operate 
independently of the business 
they work at. 

• Employees work within and are 
considered part of the business. 

• Contractors are free to accept or 
refuse additional work. 
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How to Report an Employer 
It is essential that you contact the ATO if 
you know or suspect that an employer is 
incorrectly treating an employee as an 
independent contractor. 

You can report an employer by: 

• Completing the tip-off form, 
available in the Contact Us section of 
the ATO app; 

• Or calling the ATO Tip-Off Hotline on 
1800 060 062. 

Other places you can go for 
help: 
Fair Work Ombudsman 

For free advice and information about 
your rights at work and for assistance 
with bullying, sexual harassment and 
discrimination issues at work 

13 13 94 • fairwork.gov.au 

If you need a translator, call 131 450 

Victorian Equal Opportunity & Human 
Rights Commission 

For assistance with complaints 
regarding discrimination and sexual 
harassment 
1300 292 153  
humanrights.vic.gov.au 

JobWatch 

JobWatch is an independent, not-for-
profit employment rights community 
legal centre assisting Victorian, 
Queensland, and Tasmanian workers 
with their rights at work 
03 9662 1933 (metro) 
1800 331 617 (regional) 
jobwatch.org.au 
 

Victoria Legal Aid (VLA) 

Victoria Legal Aid helps people with 
legal problems including employment 
issues 
1300 792 387 • legalaid.vic.gov.au 

Deakin CREATE 
Deakin CREATE supports people from 
refugee backgrounds to rebuild their 
careers through obtaining employment 
and accessing vocational training and 
education. 
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